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• Project activities
• Beneficiaries
• Timelines
• Special Conditions (if applicable)
• Budget
• General Terms and Condition

Grant Agreement - Beneficiaries and Project Maps 

Click for webinar script

Presenter Notes
Presentation Notes
The Grant Agreement is the document that defines the responsibilities of the Grant Recipient (the city or the county), including the description of the project activities, beneficiaries, timelines, special conditions (if applicable), budget and general terms and conditions.

Please make sure you have a copy of the agreement to ensure that the project you are designing is the same project approved by the agency.  Recently, TDA has required the draft of the agreement exhibits to be reviewed and initialed by the engineer prior to the Grant Recipient executing the agreement to minimize any miscommunication as the project begins.



Grant Agreement - Beneficiaries and Project Maps 

TxCDBG Guide to Meeting a National Program Objective
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Presenter Notes
Presentation Notes
Exhibit A, Section A – The project description includes 1) the purpose, 2) the work to be performed, 3) the location of the work, and 4) the persons to benefit from the project.

TDA uses a combination of general language to allow for flexibility in meeting the stated need and detailed quantities to ensure the scope and scale of the funded project.  If you ever have questions about the details included or omitted, please don’t hesitate to ask.

The beneficiaries are a key element of the project description.  Beneficiaries are directly tied to the project as it is currently described and establish the eligibility of the project for grant funding.  You can review the detailed methods for identifying beneficiaries in the TxCDBG Guide to Meeting a National Program Objective – the primary point for today is that changing a project – expanding or reducing scale or changing purpose – may alter the beneficiaries and therefore the eligibility of the project as a whole, so it is very important to understand the project description as it has been approved.

If a grant includes more than one activity – for example, both water improvements and street reconstruction – or multiple locations, this section will be repeated for each Benefit Area.

https://texasagriculture.gov/Portals/0/Publications/RED/CDBG/Beneficiary/PY_2023_TxCDBG_Guide_to_NPO_%20revised%203-9-23.pdf?ver=2tBGyPPVVhWGEfBQjIEmPA%3d%3d


Grant Agreement-Beneficiaries and Project Maps 
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Presenter Notes
Presentation Notes
Now let's talk about the project location.  The Grant Agreement includes both a brief narrative description of the project location, AND Figure A1, which is a project map incorporated contractually into the grant agreement. If there is a discrepancy between the two items, the map is the controlling document.

The grant agreement maps must clearly identify the location of the work to be performed and will include the following information:  
• The boundaries of the Grant Recipient jurisdiction (if present in the map area); 
• The location(s) of the benefit area(s); and  
• The location(s) of all proposed project activities (e.g., sewer/water lines, lift stations, street pavement, water storage tanks, water wells, wastewater treatment plants, public facility improvements, etc.) 

In this example, the street improvements marked in blue will immediately benefit the Benefit Area outlined in yellow, which is very near the city limits marked in red. 

Figure A1 (and A2 if necessary) is one of the maps provided during the application process to define the work to be performed. TDA may request a simplified version for clear contractual information. It is important that a lay person can tell where the project begins and ends, so legible street names are important.  The map must be reproducible.  Although most readers will access color copies of the map, please ensure that project activities designated by a colored mark are also identifiable in black and white copies. 

TDA staff may ask questions about how this area was defined – we are not questioning your engineering expertise, but rather needing to understand the local infrastructure and impact of the project so that we can ensure that beneficiaries are counted consistently across the program.  We may ask for written justification for the file so that we are not misinterpreting the intent and can faithfully explain the reasoning to HUD staff and any others that may review the file.



Grant Agreement-Beneficiaries and Project Maps 
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Presenter Notes
Presentation Notes
Here is another example of a Figure A1 map.  This is a drainage project, so markings for elevation are relevant to understanding why the beneficiaries in the marked area have been identified.

There are other maps required during the application process – including FEMA Flood maps and Census geography maps.  If easements or other property is being acquired for the project, we recommend using at least one map to note any property owners who may be in and/or adjacent to the project area to ensure that no potential conflict of interest exists.  These maps are all informative, but different from the map selected to serve as Figure A1.



Grant Agreement - Timeline
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Presenter Notes
Presentation Notes
Exhibit A, Section C – The project timeline identifies key dates for the Grant Agreement period.

Several of these dates are identified as recommendations – these dates are important to keeping a project on track and may be used for scoring on future applications or other performance evaluation metrics.  The other dates have direct consequences for this grant.  

There are two dates that should be your main focus:
Progress Threshold #1 / Group B - In shorthand, the project should be under construction contract by the one year mark.  If the project is not meeting this milestone, the Grant Recipient may not apply for any new TxCDBG grants until the milestone is satisfied, and TDA will evaluate the current grant for whether it is feasible to continue.  This means we use the scary word of termination.

Progress Threshold #2 / Project Completion – the project should be complete and providing the promised benefit to residents within the two year grant period.  If the project is not meeting this milestone, the Grant Recipient may not apply for any new TxCDBG grants until the milestone is satisfied, and the Grant Recipient must have requested a grant period extension - TDA is very reasonable but is not obligated to approve every extension request if the project is no longer feasible or has not made sufficient progress.  

If you know that the project will not meet either of these milestones, it is critical that you communicate this to the grant team.  A project behind schedule can justify it’s continued feasibility, but there is a process to do so.  We can also extend the grant period end date, but only if requested timely and with appropriate justification.  



Grant Agreement-Beneficiaries and Project Maps 

….
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Presenter Notes
Presentation Notes
Exhibit A, Section D – The grant agreement special conditions is an important section to review as well.

(Items 1 through 8 and 10 (or 10a) are standard to all TxCDBG grants).

Specifically, for any grant awarded after September 2023, review paragraph 9 to determine whether BABA applies to the grant.  For 2024 grant awards, we added language to specifically identify the implementation phase for type of covered materials.  Paragraph 9 will also identify any project exempt from BABA entirely.

Any items numbered 10b or higher will be specific to this grant project.  For example, well construction projects will have a condition requiring TCEQ approval to place the well into use.  First-time sewer projects will have a condition requiring decommissioning of existing septic systems.




Grant Agreement-Beneficiaries and Project Maps 
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Presenter Notes
Presentation Notes
Another important exhibit is Exhibit B, where it specifies the agreement’s budget by line item, as well as matching funds committed by the Grant Recipient that are necessary to complete the project. 

TDA must draw down funds and report expenditures in HUD’s financial system based on these amounts, so if you anticipate any change to the amount of grant funds assigned to each activity, please communicate this to the Grant recipient and grant administrator.  



Grant 
Agreement-
Beneficiaries 
and Project 

Maps 



Davis-Bacon Labor Standards 

The Davis–Bacon Act of 1931 is a United States 
federal law that establishes the requirement for paying 
the local prevailing wages on public works projects for 
laborers and mechanics. It applies to "contractors and 
subcontractors performing on federally funded or 
assisted contracts in excess of $2,000 for the 
construction, alteration, or repair (including painting and 
decorating) of public buildings or public works"
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Presenter Notes
Presentation Notes
Labor Standards requirements apply regardless of whether the contract was acquired through the sealed bid, small purchase, or non-competitive proposals procurement process.
The act applies to federally funded or assisted contracts and includes all contractors and subcontractors, for contracts that exceed $2,000 dollars or more for work that includes construction, alterations or repair. 





Davis-Bacon Labor Standards 

Procedures for Labor Compliance: 
Obtain applicable Wage Decision for the project
• Wage Rate Classifications:

o Highway Construction
o Building Construction
o Residential Construction
o Heavy Construction
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Presenter Notes
Presentation Notes
Rely on your Labor Standards Officer (LSO) to select the most appropriate wage determination for bid documents.

The wage determination ensures that wages are paid appropriately and fairly. There are four different types of wage rate classifications to choose from:

Highway Construction
Building Construction
Residential Construction
Heavy Construction

For TxCDBG Grants it is recommended that only one wage classification be used. 

For example, if there is a sewer line project that needs street repair due to the sewer lines then Heavy would be the appropriate classification because the street repair is incidental to the sewer lines. 






Davis-Bacon 
Labor 
Standards 
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Presenter Notes
Presentation Notes
In the bid packet you will see the wage decision documentation, similar to what is shown on the screen. This is a list of classifications that have prescribed rates of pay. 

During the 10 days prior to the bid opening, the 10-Day Verification, and the wage determination should be checked to ensure that it is the most current version. 




Davis-Bacon Labor Standards 

Davis-Bacon Post Bid:
• Hold pre-construction meeting
• Review wage classifications
• Determine if any additional classifications are

needed
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Presenter Notes
Presentation Notes
Prior to the start of construction, the LSO must hold a pre-construction meeting to discuss the following:

• Inform all parties of their responsibilities and obligations on a federally funded or federally assisted project;
• Applicable federal, state, and local rules and regulations; and program guidelines; 
• All construction details, time frame of project, payment requirements, and labor standards; 
• Delivery of all bonds and certificates of insurance to the Grant Recipient; and 
• All necessary general wage decisions, labor posters, and any additional classifications to the contractor along with instructions that will assist in completing the project. 

The wage classifications should be compared to the scope of work to ensure no other classifications or subcontractors are needed.
Talk to LSO….

For example, if boring is in the performance statement but not on the list of classifications then this would be the time to make note and submit an additional wage classification. 



Davis-Bacon Labor Standards 

Procedures for Labor Compliance: 
• Review Project Payrolls During

Construction
• Submit Construction Completion

Reports
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Presenter Notes
Presentation Notes
The LSO or other designated inspector will conduct on-site visits to interview workers concerning their employment on the project. To do so, the LSO will need to be informed of when workers are on site. In addition, the LSO will periodically review payrolls and related submissions to ensure that the labor standards requirements have been met. 

The LSO will notify the Grant Recipient if these reviews find any discrepancies or errors and will provide instructions about what steps must be taken to correct any problems. The interview information must be recorded on the Record of Employee Interview Form A707.

Upon completion of the construction contract, after all work has been completed including punch list items, a final inspection must be conducted, and all parties must agree that the work is acceptable. 




Davis-Bacon Labor Standards 

Consequences for non-compliance:
• Wage Restitution
• Overtime and Underpayment penalties
• Withholding of payments
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Presenter Notes
Presentation Notes
There are consequences for non-compliance of Davis-Bacon Related Acts

Failure to comply may cause TDA or the LSO to withhold payments owed to the prime contractor to ensure the payment of wages which are believed to be due and unpaid. In addition, financial penalties may apply to the contractor.

There are some common issues where there may be Labor Standard Disputes, for example: Findings of underpayment, withholding payments to the contractor, debarment, etc…




Davis-Bacon 
Labor Standards 



When Ready To Bid
Procurement Procedures 
CFR: § 200.319 Competition.
All procurement transactions under the Federal award must be conducted in a manner that 
provides full and open competition.

§ 200.320 Procurement methods.
There are three types of procurement methods: informal procurement methods (for micro-
purchases and simplified acquisitions); formal procurement methods (through sealed bids or
proposals); and noncompetitive procurement methods.

Grant Recipients must adhere to all applicable state, federal 
and local requirements regardless of the source of funds.
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Presenter Notes
Presentation Notes
Procurement is the process through which an entity obtains goods and services from vendors. 
Both the federal government and the state of Texas have established a set of procurement rules that apply to TxCDBG-funded projects. 
These rules are regulated by the Code of Federal Regulation 200.319 and 200.320.
In addition to applicable federal and state regulations, many local governments have laws and regulations regarding procurement. 
Please keep in mind that when procuring, Grant Recipients must comply with all local laws governing procurement policies. In the event that federal, state, and local law conflict, the most stringent regulation applies.



When Ready To Bid

Procurement and Contracting
• Must demonstrate fair, uniform and open competitive

process
• Document the process
• Observe the rules
• Properly bond and procure
• Use local businesses, small, minority and/women-owned
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Presenter Notes
Presentation Notes
When a Grant Recipient hires a contractor, whether to administer a program, complete a task or to do construction, those contractors must be procured competitively. 
When developing the procurement process, is important to comply with the following:
That the procurement follows a fair and open competitive process in securing the services. 
Properly document the purchasing activities and the decisions made. 
Observe the special rules for any kind of purchases such as small purchases, competitive sealed bids, and sole source procurements. 
Properly bond and insure work involving large construction contracts and/or subcontracts, and that
Includes the use of local businesses and contract with small, minority and/or women-owned businesses to the maximum extent feasible. 



When Ready To Bid
Methods of Procurement 
• Sealed Bids (formal advertising)

o Procurement of construction or materials.
• Small Purchase ($50,000 or less)

o Procurement of construction services, supplies or materials.
• Micro-purchase ($2,000 or less)

o unanticipated supplies  or services.
• Non-competitive Proposal (sole source)

o TDA approval required
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Presenter Notes
Presentation Notes
So, when it comes to CDBG there are 4 common methods of procurement used for construction services and material/equipment, and these are:

Sealed Bid : this type of procurement is required for contracts anticipated to exceed $50,000 or more, and these contracts are awarded to the responsible bidder whose bid, conforms to all the material terms and conditions and is the lowest in price. There are two sections of Local Government Code covering procurement; one for counties and a separate one for municipalities.
Municipalities must follow Texas Local Government Code § 252.043; which state that the contract must be awarded to the lowest responsible bidder or to the bidder who provides goods or services at the best value for the municipality
Counties are required to comply with Texas Local Government Code § 262.027 which state that commissioners court shall award the contract to the responsible bidder who submits the lowest and best bid

Another type of procurement is Small Purchase which is used for services, supplies or materials that are less than or equal to $50,000. These could be aggregate costs but must not exceed $50,000 of the total amount of the project including grant funds and other funding sources. 

Micro-purchase is mainly used for purchasing supplies, or services of $2,000 or less, micro-purchasing is generally used for unanticipated costs.

And for a Non-competitive Proposal or Sole Source: This type of procurement is only to be used under special circumstances such as an urgent need or when only one service provider is available. While non-competitive is more specific to urgent situations, sole source is determined to be items or services only available from one vendor. Only TDA can decide if Non-competitive procurement is appropriate, and you must receive prior authorization.

For the procurement of a construction contractor and/or materials for most TxCDBG Grants, the communities must use the “Sealed Bid” or “Small Purchase” Process

Keep in mind that this includes construction services and materials contracts paid in whole or in part with TxCDBG funds regardless of the source of funds.

Grants recipients receiving grant funding beginning September 1, 2023, for infrastructure projects must ensure and document that all applicable products used in the project were manufactured in the United States.  Engineers should pay careful attention that the bidding process to ensure full compliance with this regulation. We will address this later in the presentation.

If you would like to use a method of procurement not discussed here, including value engineering, you must discuss with TDA and receive approval prior to procuring.



When Ready To Bid

When Preparing the Bid Packet
• The Grant Recipient must prepare a bid packet detailing the

specific goods or services to be provided by the contractor.
• Sealed bids are publicly solicited and a firm, fixed-price is

awarded to the responsible respondent whose bid, conforming
with all the material terms/conditions of the invitation for bids, is
lowest and best in price.
o Specific goods and/or services is the CDBG approved activity
o Additive alternatives
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Presenter Notes
Presentation Notes
Sealed bids are publicly solicited and a firm, fixed-price contract is awarded to the responsible respondent whose bid, conforming with all the material terms and conditions of the invitation for bids, is lowest and best in price.

With the assistance of the Engineer, the Bid Packet must be prepared by the Grant Recipient and must detail the specific goods or services in other words the CDBG approved activities-  to be provided by the contractor. Also, this packet should provide sufficient technical information for potential bidders to submit a competitive bid. 

• When preparing the packet, we strongly recommended the use of additive alternatives, to give maximum flexibility to award a contract that fits within the available budget and provides the maximum benefit. 

• Also, if by any chance, a construction contract includes both a CDBG project and a separate project not included in the Performance Statement or claimed as match, the construction contract should clearly indicate the work, and the costs associated with each project




When Ready To Bid

Bid Tab vs Performance Statement
• Are there differing units of measure?
o In the case an item is bid in another unit of measure,

unit conversion will be required.
• Is the project bid to scale?
o TDA expects the full project described in the grant

agreement to be bid out including any alternates.
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Presenter Notes
Presentation Notes
When bid items such as concrete for sidewalks and HMAC for paving are listed in a unit of measure different from the unit of measure on the performance statement, a unit conversion will be required. 

TDA chooses specific units of measurement in the Performance Statement that may not be used during bidding. For example, the grant agreement requires 200 LF of sidewalk to be rehabilitate. Your bid will likely use cubic or square yards, however at the end of the project, the question TDA is concerned about, is how far beneficiaries can walk on the sidewalk. Therefore, you will need to be prepared to report performance in linear feet by converting the bid tab quantities or measuring.

For SB to steal: A variance of more than 15% for any item quantified in the performance statement or the addition/removal of any unquantified item will require an amendment unless its an appurtenance.  




When Ready To Bid

Clear Bid Instructions are Key
• Define Bid Price

o Unit Price x Quantity
• Define Units

o Lump Sum items provide limited
flexibility and may require a schedule
of values.
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Presenter Notes
Presentation Notes
The bid documents must clearly define how the bid will be calculated and how the lowest bidder will be determined based on these calculations. Extension errors and other miscalculations should be explained to include:
What policy or source supports this method of addressing the bid discrepancy? (Please include this policy or source document in the local procurement file for this bid.)
How is this information made available to all bidders?

Texas Local Government Code §252.043(g) states:�(g) A bid that has been opened may not be changed for the purpose of correcting an error in the bid price. This chapter does not change the common law right of a bidder to withdraw a bid due to a material mistake in the bid.

Texas Local Government Code §271.026 states:�(a) Bids may be opened only by the governing body of the governmental entity at a public meeting or by an officer or employee of the governmental entity at or in an office of the governmental entity. A bid that has been opened may not be changed for the purpose of correcting an error in the bid price.�(b) This subchapter does not change the common law right of a bidder to withdraw a bid due to a material mistake in the bid.




When Ready To Bid

Clear Bid Instructions are Key
• Bid Alternatives
o Replacement Alternatives
o Additive Alternatives
o Deductive Alternatives
o Separate Sections by location / funding source
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Presenter Notes
Presentation Notes
The use of alternatives is strongly recommended to give Grant Recipients maximum flexibility to award a contract that fits with in the available budget an provides the maximum benefit to the community. Additive alternates are preferred and if the unit prices for similar items differ from the base bid, the award documentation and invoices must clearly delineate the work performed for each line item. 

Replacement alternates must clearly state which bid item will be remove from the bid tab calculation if the alternate is awarded.

Deductive alternates must reduce quantities using the same unit price as identified in the base bid. The bid packet should clearly indicate whether a bid that proposes a different unit price for the deductive will be rejected or tabulated with the base bid unit price. 

Subsequent change orders that increase/decrease quantities for a particular bid item and/or the corresponding alternate items must not modify the unit price established by the original bid. 




When Ready To Bid

Environmental clearance must be 
completed before the Grant Recipient 
executes any construction or materials 
contract.
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Presenter Notes
Presentation Notes
Remember that prior to executing a construction contract, you MUST make sure to corroborate that the Environmental Review for the construction site is completed and approved by TDA.
The environmental review must be completed and TDA must clear the release of funds before any choice limiting action occurs! Choice limiting actions include the execution of a construction contract. It is very important that all Project Team members are included on the construction award and plans for execution before any such action begins. If a choice limiting action occurs, TDA must terminate the entire grant or take other severe action. 





When Ready To Bid

Davis-Bacon Act Compliance
• Obtain prevailing wages
o Labor Standards Officer obtains

applicable Wage Decision from
SAM.gov

o Form A705- Request for Additional
Classifications and Rate
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Presenter Notes
Presentation Notes
As previously mentioned, for bids that include construction work, the Grant Recipient must obtain prevailing wage rates for the local area as required by the Davis-Bacon and Related Acts and incorporate those wage rates into the procurement for construction, 

Please be sure that if the wage decision issued does not include classifications needed (i.e electrician, boring operator, welder) the LSO must submit the additional classification in writing. See form A705 Request for Additional Classifications and Rate




When Ready To Bid
Advertising for Bids-Requirements

• Publish once a week for two consecutive weeks
• First publication date is at least fifteen (15) days
• Ensure two published notices at least seven days apart
• Describe work
• Include time and place
• Indicate whether lump-sum or unit
• Indicate method of payment
• Indicate type(s) of bond(s) required
• Indicate whether contract will be awarded
• Identify TxCDBG grant agreement number

Click for webinar script

Presenter Notes
Presentation Notes
Advertise for Bids 
The invitation for bids must be publicly advertised and bids solicited from an adequate number of suppliers. The publication should be published at least once for two consecutive weeks in a newspaper of general circulation, providing sufficient time prior to bid opening. If the publication period is not of sufficient time to attract adequate competition, the bid may have to be re-advertised.
Ensure that the first publication date is at least fifteen days prior to the bid opening date; 
Make sure that the items listed on the slide are included in the bid advertisement



When Ready To Bid
Holding the Bid Opening
• Evaluate and Select the Low Bidder

o Carefully review the bids submitted
o Allow time to research
o Do not correct errors in bid price
o Re-bid when bids exceed the budget
o NO NEGOTIATION - WILL RESULT IN THE

DISALLOWANCE OF TxCDBG FUNDS FOR
CONSTRUCTION COSTS
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Presenter Notes
Presentation Notes
The project engineer should carefully review the bids submitted and the low bidder’s statement of qualifications and references. Awarding the contract on the same date as the bid opening does not generally allow sufficient time to research and review the documents and ensure that the low bidder has provided all the required forms, bonds, certifications, as well as qualifications and references. 
	
Please Note: That once the bid has been opened it may not be changed for the purpose of correcting an error in the bid price. In other words, the bid must be accepted and not corrected and/or amended due to math miscalculations or corrections in unit prices. Any corrections made may result in a compliance finding. 

• Grant Recipients are required by state law to award the contract to the lowest responsible bidder. 

If the bids received exceed the designated budget, the Grant Recipient can then:
• Reject all bids and re-bid the project. 
• Accept the deductive alternates in the bid packet, if applicable. 
• Accept the low bid and provide additional local funds. 
• Execute the contract with the low bidder and proceed with a Change Order to delete an item with the contractor's agreement. 

THE GRANT RECIPIENT MAY NOT NEGOTIATE THE CONTRACT PRICE WITH A BIDDER. NEGOTIATION OF THE CONTRACT PRICE WILL RESULT IN THE DISALLOWANCE OF TxCDBG FUNDS FOR CONSTRUCTION COSTS. 

If bids exceed the construction budget and the project must be rebid, consult with your Grant Specialist for guidance on next steps.  





When Ready To Bid
Electronic Bids:
• Must remain effectively unopened until the proper

time
• Maintain procurement records
• Documentation of any software used to accept bids
• Keep other statutory or programmatic documents
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Presenter Notes
Presentation Notes
What about Electronic Bids? – The Texas Local Government Code permits counties and municipalities to accept bids through electronic transmission if the local governing body has adopted written rules and procedures to ensure the identification, security, and confidentiality of electronic bids.

Keep in mind:
the electronic bids must remain effectively unopened until the proper time to unseal bids
must maintain copies of project procurement records and the written rules/procedures and local governing body minutes verifying adoption of the rules/procedures
documentation of any application software used to accept and administer the electronic bids
other documentation deemed necessary to verify compliance with statutory or programmatic requirements. 




When Ready To Bid

Essence of Good Procurement
Summarized as follows: 

• Identify and clearly specify standards
• Seek competitive offers
• Use a clear written agreement
• Keep good records
• Have a quality assurance system
• Ensure good communication

Click for webinar script

Presenter Notes
Presentation Notes
The “essence of good procurement” can be summarized as follows: 
Identify and clearly specify standards for the goods or services the grant recipient wants to obtain; 
Seek competitive offers to obtain the best possible quality at the best possible price; 
Use a written agreement that clearly states the responsibilities of each party; 
Keep good records;
Have a quality assurance system that helps the grant recipient get what it pays for; and
Ensure good communication with the entire project team.




When 
Ready To 
Bid



Buy America, Build America

Purpose of BABA:
• Stimulate investment in manufacturing
• Bolster supply chains
• Support Jobs creation

Infrastructure Investment and Jobs Act
• Signed on November 15th, 2021

A401: 
BABA Checklist & Best Practices
• Who completes each step
• How to document materials & certify BABA compliance
• How and when to categorize materials
• BABA Definitions
• Waiver process
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Presenter Notes
Presentation Notes
Build America, Buy America (BABA) was enacted as part of the Infrastructure Investment and Jobs Act signed by President Biden on November 15th, 2021. The purposes of the act are threefold, 
To stimulate private sector investments in American manufacturing, 
To bolster critical American supply chains, and 
To support the creation of jobs so America's workers and firms can compete and lead globally for years to come. 

To ensure BABA is implemented as smooth as possible, TDA has created a BABA Checklist & Best Practices document (A401).
This document breaks down the BABA requirements and specifies what TDA is looking for.
There is a checklist breaking out each step in the process and fields to assign each step to either the Admin Consultant, Engineer, or Contractor.
There are instructions on how to document the materials being used in the project and indicate whether or not they are subject to BABA requirements.
There are detailed definitions of the different BABA material categories and instructions pertaining how and when to classify materials into one of those categories.
And, there is information regarding waivers and what that process looks like.
The A401 BABA Checklist & Best Practices can be found on our website under the TxCDBG Implementation Manual or in the link provided on today’s agenda. (Add to agenda if not already there)



Buy America, Build America
Classifying Materials:

• Iron and Steel Products

• Construction Materials

o Specifically listed

o Not listed

• Manufactured Products

• Section 70917(c) Materials
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Presenter Notes
Presentation Notes
Materials should be classified into one of the categories listed on this slide to determine when BABA requirements apply. These categories are defined in 2 CFR 184.3 and the definitions can be found on TDA’s A401 BABA Checklist & Best Practices document.
Classification of a material into one of these categories must be based on its status at the time it is brought to the work site. 
This is important as the status of a material when it arrives on site determines whether BABA requirements apply.
For example: Section 70917(c) materials that are used at the work site, such as wet concrete or hot asphalt, are not subject to BABA requirements. However, Section 70917(c) materials may be components of manufactured products if, for example, they are used to produce precast concrete products before being transported to the work site. In this case, as a component of a manufactured product, the Section 70917(c) material would be subject to BABA requirements.



Buy America, Build America
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Presenter Notes
Presentation Notes
HUD’s phased implementation will apply BABA documentation requirements to additional items each year – new grant awards must comply with the BABA requirements applicable to the period in which they are awarded.  In other words, – BABA requirements are based on the grant award date, not the construction contract award date. The table on this slide shows the phased implementation schedule. Grants will have a special condition included in the grant agreement to indicate BABA requirements. 

BABA requires that all the iron, steel, manufactured products, and construction materials used for federally funded infrastructure projects are produced in the United States. 



Buy America, Build America
Documents and Compliance
• Bid tab details / itemized schedule
• BABA Compliance Form – Form A400

o Must be updated through the project
o Must be attached to each Payment
o Request for construction cost.

• Proof of BABA Compliance:
o A copy of the label indicating the material was made in the United States,
o A copy of the product description or technical specifications that provides sufficient detail to

conclude that the materials comply with BABA,
o A certificate or other documentation from the manufacturer demonstrating that the materials

comply with BABA,
o A signed certification from the manufacturer of the materials certifying compliance with BABA, or
o A signed certification from the contractor of a project certifying compliance with BABA (Form A402).
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Presenter Notes
Presentation Notes
The Grant Recipient must provide an itemization to identify the products, quantities, and costs as support documentation.
   • TDA has created a BABA Compliance Form (Form A400) for this purpose. This form is located on our website under the TxCDBG Implementation Manual and can also be found in the link provided on today’s agenda. We will go over this form more on the next slide.

Documentation of BABA compliance must be provided for a minimum of 95% of all applicable materials or products used in the project, according to the phased implementation schedule from the previous slide. The Form A400 must be updated throughout the project and attached to each Payment Request for construction costs. If a change order is executed which will impact materials or quantities of materials to be used in the project, the Form A400 will need to be updated to reflect the change.

Based on new guidance provided by HUD on Jan. 17, 2025, TDA will accept any of the following as proof of BABA compliance:
o A copy of the label indicating the material was made in the United States; 
o A copy of the product description or technical specifications that provides sufficient detail to conclude that the materials comply with BABA; 
o A certificate or other documentation from the manufacturer demonstrating that the materials comply with BABA; 
o A signed certification from the manufacturer of the materials certifying compliance with BABA; or
o A signed certification from the contractor of a project certifying compliance with BABA.
If a contractor is certifying BABA compliance, they will need to use TDA’s Form A402 which can be found on our website under the TxCDBG Implementation Manual





Buy America, Build America

Not BABA Applicable: This material is not subject to BABA at any phase and BABA Certification is not needed.
No, Exempted Phase: This material is subject to BABA, but BABA Certification is not required under the current phase.
No, 5%: This material is BABA Applicable, but is part of a De Minimis portion of the project. (Cumulative 5% or less)
Attached: The BABA Certification is attached to this Payment Request.
Submitted: The BABA Certification was attached to a previous Payment Request.
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Presenter Notes
Presentation Notes
This slide shows the Form A400.
The purpose of Form A400 is to document ALL materials being used in a project to ensure BABA compliance. Even materials that are not BABA Applicable must be listed.
Form A400 requests the Related Bid Item # for each Material Description. However, this form should list all materials, not necessarily all bid items.
When filling out this form, please do not abbreviate the materials. TDA will send back the form if we can’t decipher what material is being used.
If the same material is used in multiple bid items, they can be listed together with both bid item numbers listed.
There are 5 options available from the dropdown menu in the Certification Included column. Those options are:
Not BABA Applicable: meaning the material is not subject to BABA at any phase and BABA Certification is not needed. This applies specifically to Cement and cementitious materials, aggregates such as stone, sand, or gravel, or aggregate binding agents or additives that are used at the work site. Precast concrete which is then transported to the work site does not fall under this category.
No, Exempted Phase: This material is subject to BABA, but BABA Certification is not required under the current phase. Please refer to the phased implementation schedule.
No, 5%: This material is BABA Applicable and part of the current or previous phases but will be claimed as part of a De Minimis portion of the project. This classification should be used for the small quantities of materials that may not be able to be procured according to BABA requirements. The sum of all materials claimed as part of the De Minimis must be cumulatively 5% or less of the BABA total. The % column and the totals at the top of the form will automatically calculate what may be claimed as part of the De Minimis. If you are claiming a material as part of the De Minimis, BABA Certification will not be required.
Attached: This indicates the material is BABA Applicable and the BABA Certification is attached to this Payment Request.
Submitted: This indicates the material is BABA Applicable and the BABA Certification was attached to a previous Payment Request.

TDA will require the Form A400 (with any appropriate updates) to be submitted with each Construction Pay App. If you are requesting funds for a certain bid item, all appropriate BABA Certifications need to be submitted before TDA will process that payment request.

Once construction is complete, the admin will upload the final copy of the Form A400 to document compliance with BABA.




Buy America, Build America

Waiver-
Grant Recipient must request BABA waiver:
• Cite the relevant exception
• Provide a narrative justification and supporting documentation

TDA does not have the authority to waive BABA. 
Any project delays due to the waiver 

process will not be considered for 
proposed Grant Agreement extensions
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Presenter Notes
Presentation Notes
In rare instances, a BABA waiver may be available. 
To request a waiver, the Local Official must provide a letter to the TxCDBG Director requesting a waiver and providing all the information listed on TDA’s BABA Checklist and Best Practices document (A401). 

TDA does not have the authority to waive BABA requirements; all requests for waivers will be evaluated by TDA and, if appropriate, forwarded for review and potential approval by both HUD and the Office of Management and Budget. Any project delays due to the waiver process will not be considered for proposed Grant Agreement extensions.

Please don’t anticipate approval of any waivers. To date, we haven’t seen waivers approved for projects similar to ours. Per HUD and OMB, waivers will not be approved retroactively for materials that have already been purchased or incorporated into a project. 



BABA Questions: Matthew.Ciesko@TexasAgriculture.gov



Change 
Orders in 
Construction Necessary when:

• Decrease or increase in quantity of work
• Decrease or increase of materials, equipment or

supplies
• Change in contract duration
• Change in specifications
• TDA must approve all change orders
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Presenter Notes
Presentation Notes
So now let’s talk about Change Orders. 
We understand that construction change orders can occur throughout the execution of the project and most construction contracts have a “change in the work” clause that establishes procedures for revising a contractor’s scope of work. Most construction projects will have at least one change order over the course of the project’s life cycle, including TxCDBG projects. Therefore, it’s important that engineers and contractors are aware of this and plan accordingly.
During the construction period of the grant agreement, Change orders will be necessary when: 
• There is a decrease or increase in the quantity of work to be performed;
• A decrease or increase of materials, equipment or supplies to be furnished; 
• A change in the contract duration; or
• A change in specifications.
Keep in mind that any construction changes must be documented through a change order or addendum to the contract. TDA must approve all change orders to ensure costs are eligible and procured appropriately according to TxCDBG requirements. 




Change Orders in Construction – DO’s

• The Grant Recipient must have
sufficient funds

• Requested changes to material
or construction method must
identify change in specifications
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Presenter Notes
Presentation Notes
Here’s what is expected for change orders: 
• The Grant Recipient must be sure to have sufficient grant or local funds available to meet any increase in costs. TDA does not increase the amount of grant funds once the Grant Recipient’s grant has been executed. 
• Requested changes that are not directly related to the TxCDBG construction project must be clearly identified and distinguish the sources of funding that are outside of the grant’s budget. 
• Change orders replacing the originally described work with a different material or construction method must clearly identify the change in specifications. 




Change Orders in Construction – DO’s 
Submitting the Change Order

• Reimbursement and match credits:
o Change order must be submitted and approved

o Grant Recipient is obligated for costs if executed without
TDA approval

o Submit ALL change orders
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Presenter Notes
Presentation Notes
TDA will not reimburse the Grant Recipient or credit the Grant Recipient’s match commitment for work listed on a change order unless the change order has been submitted and approved. Requests for payment for unapproved change orders will be put on hold at TDA’s discretion.
If the change order is executed without TDA approval, the Grant Recipient is obligated to pay for any changes that have not been approved. For these reasons, TDA strongly recommends that the Grant Recipient submit the change order in TDA-GO prior to fully executing the change order. 
Grant Recipients must submit all change orders on a contract, regardless of whether or not the work will be paid with grant or matching funds, so that TxCDBG staff has a complete record of the contract. Any difference in price from the original contract to the Certificate of Construction Completion (COCC) must be accounted for by a change order. 




Change Orders in Construction 
The Change Order Form 
Remember to include:
• Basic Information about

Grant (grant number; name of City; etc.)
• Signature/date from Engineer and Authorized Official
• Justification for change order
• Original contract price calculations
• If extension, include project completion date
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Presenter Notes
Presentation Notes
Standardizing the construction change order process creates consistency and prevents you from wasting time creating new documents each time a change is introduced into the project. The most important element of this process is the change order form.

The goal of a change order form is to thoroughly outline the details and impact of the change on the scope of work. TDA does not require change order forms to adhere to a particular format; however, if you are having trouble creating a template, we can provide one for you upon request. While the format of the form can vary, the information provided must be consistent. Change order forms typically include:
Basic information about Grant (grant number; name of city; etc.)
Signature/date from Engineer and Authorized Official
Justification for change order
Original contract price calculations
If the change order is a time extension, please make sure to include the revised project completion date.   





Changes to Existing Line Items
Change Orders in Construction 
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Presenter Notes
Presentation Notes
Change order forms should include a table like this one with: the corresponding bid item number; a description of the item; the original quantity; the proposed quantity; the change in quantity; the unit of measurement; the change in contract price; and the total contract change.




Change Orders in Construction 
New Items Requested

• Justification letter from engineer
• Unit price (MUST demonstrate competitive pricing for new

items)
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Presenter Notes
Presentation Notes
For new items (items without a unit price in the original bid), the change order form must include all of the previously discussed information along with the following:
Justification letter from Engineer
Unit price (which MUST demonstrate competitive pricing for new items)

This slide shows a great example of a justification letter for a new item that we received from one of our Grant Recipients.



• DON’T increase the original contract
price by more than 25%

• DON’T request to revise a
competitive procurement unit price

• Re-mobilization requests must be
justified:
o Cost are necessary and reasonable
o Steps to resolve outstanding issues
o Await TDA approval

Change Orders in Construction – DON’Ts!
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Presenter Notes
Presentation Notes
The following are NOT allowed:

Change orders for an increase of more than 25% will not be approved and costs will be disallowed. The Grant Recipient must complete a separate procurement if the proposed additional work exceeds 25% of the original contract. The State of Texas considers a change in the construction contract price of greater than 25% to be non-competitive, as other potential bidders did not have the opportunity to bid on the true scope of the project during the procurement process. This 25% rule is outlined in local government code; it is not merely a TDA regulation. 
Change orders requesting revisions to a unit price that was determined through the competitive procurement process will not be approved. A Grant Recipient cannot negotiate a discounted cost for the same work. All costs for the revised line item will be disallowed if the unit price is changed. 

Change orders that request “remobilization” costs must demonstrate that:
Remobilization costs are necessary and reasonable
The need for remobilization is beyond the Grant Recipient’s control, and the Grant Recipient took proactive steps to resolve any outstanding issues, additional work, or other factors to avoid any remobilization
Awaiting TDA approval for either grant agreement amendments or change orders is not justification for remobilization costs unless all documentation is submitted to TDA a minimum of 30 days prior to the contractor’s demobilization






Change Orders in Construction 

Amending the TxCDBG Contract:
- Project changes reflected in a

change order may also require
an amendment on the TxCDBG
Agreement Performance
Statement or Budget.

Click for webinar script

Presenter Notes
Presentation Notes
Project changes reflected in a change order may also require an amendment to the Grant Agreement Performance Statement or Budget. These items should be submitted together with Grant Agreement Amendments. The Grant Recipient should contact TDA prior to executing any change order that makes substantial changes to the project and is likely to change the activities, location, or beneficiaries as described in the Performance Statement. TDA will approve a change order only when the revised project is consistent with the Grant Agreement Performance Statement.





Payment 
Request
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Presenter Notes
Presentation Notes
Submission of Periodic Payments are important. 
As you can see each thresholds requires a group of documentation so we can release the percentage of funds. 



Payment Request

TDA doesn’t want to see emails like the one below.

Good morning, Jeannette.

The work shown in the original performance statement and 
awarded is complete, but we have not received a pay 
application to be submitted and final payroll information to 
verify hours. This contractor submits one pay application at 
the end of construction.  We have informed them of new 
requirements regarding threshold billing that might prevent 
them from doing that in the future.  
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Presenter Notes
Presentation Notes
During the bidding phase it is important to explain that this is a federally funded program, and it is subject to payments thresholds requiring at least one payment per year from each budget line item.  

Before paying out the retainage for construction contracts, several steps must be completed including (but not limited to) the following:
review of final labor standards
Certificates of Construction Completion (COCCs)
Confirmation that work performed matches the grant performance statement,
Confirmation that all necessary change orders and amendments have been submitted and accepted.

As such, one-time payments at the end of construction are discouraged and have the potential to delay payment. 



Payment 
Request
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Presenter Notes
Presentation Notes
Payment schedule.



Amendments

Changes in the original terms of the agreement: 
• Performance Statement Amendment
• Budget Amendment
• Grant Period Extension Amendment
• Special Conditions Amendment
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Presenter Notes
Presentation Notes
During the course of administering the Grant Agreement, situations may occur that require a change in the original terms of the agreement. These changes are referred to as Grant Agreement amendments. 

Amendments can be made to the 
Performance Statement, 
Budget, 
Grant Agreement Period End date, 
and Special Conditions. 

Changes to the original project can come up for any number of reasons. 
Change in construction methods for accomplishing the goal
High Bids may require a reduction to the scale of the project.  Low bids may allow for additional work.
Adjustments for final quantities after work has been completed. 
Unforeseen challenges from material shortages, labor shortages, and other delays. 




Amendments - Performance Statement 

Key Questions for Engineer’s Justification:
• Is the original project complete?
• Is the purpose of the revised project the same?
• Are the same residents benefitting?  (see justification in app)
• Are the locations the same?

Click for webinar script

Presenter Notes
Presentation Notes
Amendments to the grant agreement performance statement usually require justification by the project engineer.  The primary questions to address are:

1) Is the original project complete as described in the current grant agreement?  It is important that we understand the progress of the project.  There is a lot of flexibility for additional work to be considered once the project is complete.

2) Is the purpose of the revised project the same? Modifying the way the original project is accomplished can be considered - for example, rerouting a transmission line, or using an interconnection rather than a new water well to provide additional water supply.  However, except under very limited circumstances, TDA will not approve a replacement project to serve a different purpose or population based on local preference, including priorities of a new elected official or a new need that has become more time sensitive than the original project.  It is important that the project originally agreed upon is complete before we consider any additional projects.

3) Are the same residents benefitting?  Using the same methodology and justification that was used in the application, how has the benefit area changed?  Unless the project is considered “community-wide” or “system-wide” benefit, most amendments to expand or reduce a project will have a change in beneficiaries. For example, if the application’s benefit area is based on residential water lines and the amendment will reduce the project to meet the budget, then you must continue to count beneficiaries based on the houses connected to, or receiving services directly from, the reduced length of water line.   Simply stating “no change in benefit” is not likely to be sufficient for an engineer’s justification.  If you believe the entire original area continues to benefit from a reduced project, explain why that is true, given the methodology used to count those beneficiaries originally.

4) Are the locations the same?  Review the Figure A1 map – any inconsistencies must be revised in the requested amendment.

Depending on the changes made to the scope of work, location, or beneficiaries of the project, the amendment may be considered minor, or a substantial amendment requiring a public hearing to notify residents of the proposed changes.  

TDA’s review will focus on eligibility and compliance with program requirements – we generally do not question the merits of design choices proposed, but often have questions about how changes to the specifications impact the project’s eligibility and compliance with program rules.  A detailed justification addressing the questions shown here can go a long way to avoiding lengthy reviews and email chains back and forth.  For more nuanced changes, TDA is happy to have a virtual meeting for you to share proposed maps and explain the goals of a forthcoming amendment.



Amendments – Locations
• Map 1 – Markup of changes, color coded
• Map 2 – Clean copy after revision, replaces Figure A1

Markup

Clean
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Presenter Notes
Presentation Notes
Locations 
Amendments proposing to change the locations of the work to be performed must provide two maps. 
• A color-coded revised project map showing the locations of the original project locations AND the revised project locations in the fields provided. The Implementation Manual provides a list of colors TDA considers best practice for ease of review.  In this example, we can easily see that, of the 4 streets in the original project, 2 (marked in orange) are being removed and 2 (marked in purple) remain.

• A project map showing the locations of all work as proposed for the amended grant agreement. This “clean” map will replace Figure A1 in the Grant Agreement if the Amendment is approved, so be sure all benefit areas are included, even if no changes are made to one or more sections.

We often see delays in amendment review based on maps that are confusing or incomplete – the better the maps, the more straightforward is the review.



Amendments - Budget

• See Application Guides for relevant maximum budget amounts
• Transfers between construction lines: after bid opening or as soon

as the issue is known
• Transfers to administration and engineering services must be

requested prior to the final construction inspection (COCC)
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Presenter Notes
Presentation Notes
A Grant Recipient may request to transfer TxCDBG funds between budget categories to reflect the actual costs of the project, within certain limits.

Maximum budget amounts for administration and engineering services vary by grant application cycle.  Some applications also have limits on the amounts for certain construction activities.  Review the relevant Application Guide or discuss with the grant administrator if you have any concerns.

Transfers between construction lines, should be completed after the bid opening or as soon as the issue is known.  These amendments require updates in multiple financial systems, so do not wait until the first pay estimate is submitted to begin such a request.

If you need to revise the engineering budget, you must document the actual cost increase or decrease. Usually this means a change order or addendum to the service provider’s contract, detailing the additional tasks required for the project.  The requested grant amendment must be requested before final construction inspection is completed.  In other words, TDA does not approve increases to an engineering budget simply based on funds remaining at the end of the project – document this increase during the ongoing project.




Amendments - Timing

Discuss potential amendments:
• As soon as a significant design change is known
• Before performing the work (must re-evaluate env. review)
• Progress Milestones

o After Bid opening
o 75% construction completion
o At completion

• Extensions – ~ 60 days prior to grant agreement end date
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Presenter Notes
Presentation Notes
You should evaluate every project to determine whether an amendment is needed at several points during the grant agreement.  Discuss the potential changes with the Grant Recipient and grant administrator:

Discuss the potential changes with the Grant Recipient and grant administrator as soon as a significant design change is known.  The administrator can reach out to TDA staff to confirm whether an amendment is appropriate immediately, would be more appropriate later in the grant’s progress, or is unlikely to be approved at all.
Discuss the potential changes before performing the work or obligating funds.  The grant recipient must re-evaluate the environmental review to confirm that the clearance still covers the revised project – moving forward without appropriate clearance will be catastrophic for the grant, even if environmental clearance was previously issued for a related project.
Discuss the potential changes with the Grant Recipient and grant administrator based on progress, including:
After the bids are opened – consider whether the project still fits the grant budget – are additions or reductions to the scope of work appropriate, ideally based on existing bid alternates?  Generally, revisions of less than 15% for construction quantities do not require an amendment.
When the project is 75% complete, review to be sure any change orders have not created a 15% disparity in quantities.
At project completion, review for final construction quantities, again noting disparities greater then 15%.
Discuss whether a time extension may be needed by approx. 60 days prior to the grant agreement end date.  Failing to request an extension timely carries financial penalties, so it’s better to prepare for an extension request than to be caught off guard with a late request.



Amendments



Construction Closeouts 

• Certificate of Construction Completion:
o Final inspection must be conducted
o All parties must agree the work is acceptable
o Obtain all signatures on required form

• Calculation of Unit Conversion
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Presenter Notes
Presentation Notes
Upon completion of the work included in the contract, all parties must agree that the work is acceptable. 
Upon completion of the construction contract, after all work has been completed including punch list items, a final inspection must be conducted, and all parties must agree that the work is acceptable. 
Generate and print the Certificate of Construction Completion (COCC). The COCC is a standard form generated through the TDA-GO system, only this form will be accepted. Obtain the signatures of all parties accepting the work as completed and attach the signed document to the page before submitting for TDA approval. 
A final unit conversion needs to be provided to the Grant administrator (if appropriate) for upload to Grant Closeout.



The End 
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